
STATE OF NAI,I YORK

STATE TAX COMMISSTO}I

fn the Matten of  Pet i t ion

r f

FMKEN MALT.PRODUqTS ep. . ,  rNq,

fon redetenninat ion of  def ic iencies
of fnanchise tax under Ant ic le g-A
of the tax law fon f iscal  years
enc led  . fune  30 ,  1968 ,  June  30 ,  1969
and  June  30 ,  L970 .

Enken l4aLt  Products Co.1 fnc.  hav lng f i led pet i t ion

fon r:e<letennination of deficiencl-es unden Ar"t icle 9-A of the

tax  l aw  f o r  f l s ca l  vean6  ended . I une  30 ,  1968 r , f une  30 r  1969  and

June  30 r  L970 ,  and  a  hea r ing  hav ing  been  heLd  on  Oc toben  26 ,

lgTL befone John J.  Genevich,  Heaning 0f f icen of  the Depantment

of  Taxat ion and Finance,  a t  the of f lce of  the State Tax Com-

pr iss ion,  80 Centne Stneet ,  New Yonk Ci tv ,  d t  whleh heaning John

0rShea,  Cer t i f ied Fubl ic  Accountant ,  appeaned pensonal ly  and

test i f ied on behal f  o f  the taxpayen,  and the necond having been

duly  examined and considened by the State Tax Commiss ion,

I t  is  hereby found:

(1)  The taxpayer  was inconporated unden the laws of

New Yonk  S ta te  on  June  28 ,  L938 .

(2 )  I t  i . e  a  sa les  a f f i l i a t e  o f  I ) .  D .  w i l l i amson  6  Co . ,

fnc.  and othen nelated manufactuners.  l , lo  inventonies are main-

tained by the taxpayen. Punchases are made fnom tha nelated

manufacturers aften ondens have been neceived. The good$ ane

then packed and delivered to the common canrien by the milt lu-

factunen fon sh lpment  to  taxpayents customens.

(3)  l iew York State fnanchise tax nepo: : ts  ldere f i led

in which the taxpayen ueed a" one-factorn receipts alLocation

nathen than the statutony three-facton al location of neal and

tangib le pensonal  p : :oper ty ,  neceipts  and wages.
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(4 )  Based  on  a  f i e ld  aud i t  examina t i on ,  no t i ces  o f

def ic lency wene issued on september Is ,  lg71 d isa l lowing an

alLocation on the baeis that the taxpayeri did not have a negulan

place of  busLnees outs ide Hew Yonk* Def ic ienc ies were computed

as fo lLows r

Tax per report
Def ic iency

Fiscal  Yean
Ended

6/30 /68

2B5.oO
$ 483 .38

FiscaL Yean
Ended

6/3A/69

$25 ,517 .OfJ

l r?g6 . rg
184 .66

$  1 ,602 .19

F isca l  Yean
Ended

6 /30 /7  a

$?6 ,347 .O0

1r844 .29
357 .00

S I r l+87 .29

Ent ine  ne t  income $ I2 r29q .00
Tax  a t  6 .251  76g .39
Tax at 7t

(5) Pet i t ion fon nedetenminat ion of  def ic iencies wae

t imely f i led c la iming that the taxpaye::  has a petmanent prace

of businese in Louisvi)-re,  Kentucky,  and that the use of  the

ono-facton neceipts al locat ion pnopenly nefLeets i ts act i .v i t ies

within New yonk.

(6) The taxpayer is funnished with of f ice space at

the  p lan t  o f  i t s  panent ,  D .  D.  Wi l l - iamson t  Co.e lnc . l  in  Lou isv i } Ie ,

Kentuckyr &t no char:ge. Such spaee is the genenal  exscut ive of f ice

of the taxpayen. The pnesident,  who is also an of f icen of  the

panentr rnakes general policy and penfonms subetantial manage4ent

functions fnom that location.

(7) The taxpayen io aleo funni .shed with of f iee spacc

at the plant of its panent in ltrew Yonk at no change. Accountir:g,

biLl ing,  bookkeeping and othen clenical  funct ions are penforned

at th is of f ice by the tneasuner and two crer icaL employees.

(B) The conponat ion has no near.  and tangrble pensonal

pnoper^ty factor but it does ha're a wage factor repnesenting com-

penaation pai.d to the clerical employees in l lew yonk. A necom-

putat ion of  the def ic iencies uslng the two statutony factons

pnesent of  neceipts and wages is as fo l lows:
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FlscaL Yean
Ended

6/30 /68

Fieca1 Year .
[nded

6 /3n l69

Flscal  Yean
Ended

6 /3A170

En t i r . e  ne t  Lncone  $L2 ,294 .00  $25 ,5L7 .00  $26 ,31 {7 .00
Bus iness  a t l oca t i on  68 .51+7 t  55 .L52 t  59 .685 t
Al located ent ine

ne t  i ncome  81427 . I 7  14 r073 .Lq  15 r725 .2L
Tax  a t  6 .25 t  526 .7 f )
Tax  a t  7 \  985 .12  11100 .76
Tax  pen  nepon t  285 .00  l - 84 .O0  357 .00
De f i e i ency  $  241 .70  $  801 .12  $  743 .76

(9)  State ineome and f ranchlse tax netunns are f i led

onl"y in New Yonk and Kentucky. A simil-an two-facton formula of

receipts and wages hras used in the Kentucky netunns fon the ysans

invo l ved .

(10 )  Sec t i on  210 .3 (a ) (a )  o f  An t i c l e  9 -A  o f  t he  t ax  l aw

states in  par t :

f t *  *  * i  pnovided,  however ,  that  i f  the taxpayen
does not  have a r :eguJ.an p lace of  bus inese outs ide the
state other :  than a s tatutony of f ice,  the business
al locat ion percentage shalL be one hund:red pen ccntgr

(11 )  Sec t i on  4 . I l ( b )  o f  RuL ing  o f  S ta te  Tax  Comn ies ion

da ted  Manch  14 ,  L952  s ta tes  i n  pan t :

tfA negul"an place of busines.s is any bona f ide
of f ice (other ,  than a s tatutony of f ice) ,  faetony,
warehouse, or othe:: space which is negular: ly used
by the taxpayen in canny!.ng on lts busil less. r l

(12)  Sect ion 210.8 of  Ar" t ic le  9-A of  the tax law etates

ln  pan t :

ft l f  t t  shall .  appean to the tax commission that
any business or investment aLlocatlon pencentage
detenmined as heneinabov€ pr:ovided doee not pnopenly
nef lect  the act iv l ty ,  bueiness,  income or  cap! . ta l  o f
a taxpayer  wi th in  the etate,  the tax commlss ion shal l
be author ized ln  i ta  d iscnet ion,  in  the caele of  a
business aLlocat ion pencentage,  to  adJust  i t  by (a)
excLuding one or  more of ,  the factons there in,  (b)  in-
cLuding one or  more other  factor^s,  t  *  * ,  (c)  exc luding
one on more assets in conputing such al location pen-
can tage ,  *  *  * ,  o r  (d )  anv  o then  s in iLa r  o r  d i f f e ren t
nethod calcuLated to ef,f,e.qt" a, fai.n and pnopen alloca-
t ion of the incons and capital, r:-basonably attr ibutable
to  the  s ta te ,  *  *  G .  r r
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The State Tax Commission heneby

DECIDES:

(A) The of f ice space used by the president of  the

corporat ion,  at  the Kentucky plant of  i ts  panent,  const i tutes

a negu3.ar"  p lace of  busineee outside this state penmit t lng the

taxpayen to al locate i ts business income within and without

New Yor:k.

(B) Since both of  the states in which the taxpayen

is subject to tax uses a thnee-facton formula of neal and

tangible pensonal pnopenty, neceipts and wages (or a two-facton

formuLa of  the renaining conponents i f  one is missing),  thene

is no basis for  an equi table adJustment under the discnet ionany

autho:r i ty pnovided fon by Sect ion 210.8 of  Ant ic le 9-A of  the

tax Law.

(C) The not ices of  def ic ieney issued on Septernber

15 t  L971 ane nevised to the def ic iencies computed in panagraph

(8) above and ana af f i rned togethen ui th lntenest due in accond-

ance with the provieione of  Sect ion 1084 of  Art ic le 27 of  the

tax La$t.

Datedl Albany, New Yonk

this l8th day ofrebruary STATE TAX EOHMISSIONLg7 2.

\ . rT-. l/'
\ \'.-Wtru^;

Commissioner

/A-.-n----


